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In the Court of Appeals of the District of Columbia. 


No. 2107. 

Ella Anderson, Adm’x, <fcc., Appellant, 

vs. 

J. Paul Smith. 


n Supreme Court of the District of Columbia. 

Law. No. 49559. 

Ella Anderson, Administratrix of the Estate of Charles P 

Anderson, Deceased, Plaintiff, 
vs. 

J. Paul Smith, Defendant. 

United States of America, 

District of Columbia , fts ; 

Bt it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had m the above-entitled cause, to wit: 

1 Declaration, &c. 

Filed June 22, 1907. 

In the Supreme Court of the District of Columbia. 

Law. No. 49559. 

Ella Anderson, Administratrix of the Estate of Charles P. 

Anderson, Deceased, Plaintiff, 
vs. 

J. Paul Smith, Defendant. 

First Count. The plaintiff, Ella Anderson, Administratrix of the 
estate of Charles P. Anderson, deceased, duly appointed such by the 
SupremeCourt of the District of Columbia, holding a Special Term for 
Probate Court, and who now here brings her Letters of Administration 
in that behalf, sues J. Paul Smith, the defendant, for that on, to wit 
June 29, 190b. and at the time of the grievances hereinafter men- 
1—2107a 




2 ELLA ANDER90X, ADM'x, AC., VS. J. PAUL SMITH. 

tioned, the said defendant was engaged in tearing down or wrecking 
a building situated on M Street near 34th Street, Northwest, this 
City and District, and while so engaged, had in his employ and at 
work on the tearing down of said building, one Charles P. Ander¬ 
son; that it then and there became and was the duty of the said de¬ 
fendant to exercise reasonable care in and about the doing of said 
work, in order that a reasonably fit, proper and safe place might be 
provided for his employees in which to work, but notwithstanding 
his duty in this regard, he became and was negligent in that 
- he failed to provide a reasonably fit, proper and safe place for 
his employees to work, whereby and by reason of which said 
negligence, the said Charles P. Anderson, while in the employ of 
the said defendant, and engaged in and about the tearing down 
of said building as aforesaid, without fault or negligence on his part, 
< i \ tl ^ premature falling of a large and heavy door frame 
upon him ; that said intestate left surviving him as his only next of 
kin, his widow, Ella Anderson, Administratrix, plaintiff herein; his 
son, Oliver Anderson, and his daughters, Cora Hundley, and Sephro- 
nia, Helen and Barbara Anderson, all of whom have suffered great 
damage, and who will continue to suffer great damage in the future 
by reason of the negligently caused death of the plaintiff’s intestate 
as aforesaid. 

\\ herefore the plaintiff says that by reason of the premises a cause 
of action has accrued to her as Administratrix as aforesaid, as by the 
Statute in such case made and provided, and for the benefit of such 
next ol kin inentioned as aforesaid, who have sustained damage in 

the sum of $10,000.00. which amount she claims besides costs of this 
suit. 

Second Count. 1 he plaintiff, Ella Anderson, Administratrix of 
the estate of Charles P. Anderson, deceased, duly appointed such by 
the Supreme Court of the District of Columbia, holding a special term 
tor Probate Court, and who now here brings her Letters of Adminis¬ 
tration in that behalf, further sues the defendant, J. Paul Smith, 
tor that on, to wit, June 20, 190b, and at the time of the grievances 
hereinafter mentioned, the said J. Paul Smith, defendant 
3 herein, was engaged in tearing down or wrecking a building 
on M Street, near 34th Street, Northwest, this City and Dis¬ 
trict and while so engaged had in his employ on said work of tear¬ 
ing down or wrecking said building, one Charles P. Anderson; 
that it then and there became and was the duty of the said defendant 
to exercise reasonable care in and about the doing of said work, and 
to see that reasonably fit and proper machinery, reasonably adequate 
and sufficient tackle or implements, or a reasonablv safe and proper 
number of men were used in and about the taking down of a large 
and heavy door-frame from said building, but notwithstanding his 
said duty m this regard, he became and was negligent in that he 
failed to furnish leusonabp fit and proper machinery’, reasonablv 
adequate and sufficient tackle or implements, or a reasonably <*afe 
and proper number of men for the removal of said door-frame 
whereby and by reason of which said negligence, the said Charles R 
Anderson, while in the employ of the said J. Paul Smith, and en- 
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ELLA ANDERSON, ADM'X, AC., VS. J. PAUL 8MITH. 

gaged in and about the tearing down of said building as aforesaid, 
without fault or negligence on his part, was killed bv the premature 
tallingof the said door-frame upon him,andthe plaintiff saysthat said 
intestate left surviving him as his only next of kin, his widow, Ella 
Anderson, Administratrix, plaintiff herein; his son, Oliver Anderson, 
and his daughters Cora Hundley, and Sephronia, Helen and Barbara 
Anderson, all of whom have suffered great damage, and who will con¬ 
tinue to suffer great damage in the future bv reason of the negligentlv 
caused death of the plaintiff’s intestate as*aforesaid. 

Wherefore the plaintiff says that by reason of the premises 
** a ? ause 1 of ac ti° n has accrued to her as Administratrix as afore- 
said as by Statute in such case made and provided, and for the 
benefit of said next of kin mentioned as aforesaid, who have sus¬ 
tained damage in the sum of $10,000.00, which amount she claims, 
besides the costs of this suit. 

LEONARD J. MATHER, 

E. N. HOPEWELL, 

A ttys for Prff. 

Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and Legal Holidays occurring after the dav of 
service hereof; otherwise judgment. 

LEONARD J. MATHER, 

E. N. HOPEWELL, 

A tty s for PVff. 

District of Columbia, To vnt: 

I, Ella Anderson, Administratrix of the estate of Charles P. Ander¬ 
son. deceased, on oath depose and say that I am the plaintiff in the 
Declaration to which this Affidavit is annexed; that as Administra¬ 
trix of the estate of the said Charles P. Anderson, deceased, I believe 
I have a good and meritorious action, and am advised by counsel 
that my cause of action is a good one; that as Administratrix of the 
said estate I have absolutely no assets of any kind from the es- 
5 late of the said decedent; that said decedent at the time of 
his death owned no property whatever, either personal or real, 
and left as his only asset this cause of action herein; that I personally, 
and the other next of kin have no means whatever wherewith to pav 
the necessary Court costs for the filing of this Declaration, and pray 
the Court that I may be allowed to file the same in forma pauperis 
without advancing the necessary costs. 

her 

ELLA x ANDERSON, 
mark 

Subscribed and sworn to before me this 21st dav of June A D 
1907. ’ ’ *’ 

[seal.1 JOHN A. SWEENEY, 

Notary Public, D. C. 
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(Endorsed.) 

Let this be filed without costs in forma pauperis. 

WENDELL P. STAFFORD, Justice. 


6 Plea. 

Filed July 18, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49559. 

Ella Anderson, Administratrix of the Estate of Charles P. 

Anderson, Deceased, Plaintiff, 

VS. 

J. Paul Smith, Defendant. 

The defendant, for plea to the declaration herein exhibited and 

therefn'alleged^ 0 ^ ^ he ' S not guilty in manner and form as 

MADDOX and GATLEY, 

Attorneys for Defendant . 


Joinder of Issue. 


Filed July 22, 1907. 

In the Supreme Court of the District of Columbia. 
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Law. No. 49559. 


Ella Anderson, Administratrix, etc., Plaintiff. 

vs. 

J. Paul Smith, Defendant. 


/ 


r> !? inti , ff .i 0 > n s. issue on defendant’s plea heretofore 
filed in the above entitled cause. uereioiore 


LEONARD J. MATHER, 

E. N. HOPEWELL, 

Atfyg for PFff. 


Memorandum. 

October 25. 1909.—Verdict for Defendant. 






ELLA AKDERS0N > ADJI '*> «?., VS. J. p AOl SM1TH . 5 

Supreme Court of Urn District of Columbia. 

Session resumed pursuant tn Saturday, October 30,1909. 
presiding. P m,ant to adjournment, Mr. Justice Wright 

At Law. No. 49559. 

Ella Anderson, Administratrix of the Estate nf ru i r> 

Anderson, Deceased, Pl’t’f, ^ lar ^ es 

vs. 

J. Paul Smith, Deft. 

judgment on verd^ct'is'ordered’ 0 '^ 6 f ° F * " ew trial hav ing expired, 

-it, SX? Kl take ^g by her 

against the plaintiff, thecSrtftfhis L"" 1 ™* day > and recover 
Clerk, and have execution thereof defenSe ’ to ** ‘axed by the 

g 

Order for Appeal and Citation. 

Eiled November 8, 1909. 

,n "" s,,pre “ Co,m *s&asw “• * »* 

Law. No. 49559. 

Elia Andebson, Administratrix 

VS. 

J. Paul Smith. 

and issue citation*" 1 001,11 WdI pIease note an appeal in above case 

LEONARD ,J MATITPp 
E. N. HOPEWEl1 HER ^ 

Attorneys for Pl’ff. 

9 In the Supreme Court of the District of Columbia. 

At Law. No. 49559. 

*■“ Adm ’=‘ o^'-'ool c,ri« p. 

J. Paul Smith. 

The President of the United States to T P„„i o ., 

You are hereby cited and admonished to be 8 ™^’ Greetin S- 
0 s o the District of Columbia, 
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therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Supreme Court of the District of Columbia, on 
the 8th day of November, 1909, wherein Ella Anderson, Administra¬ 
trix of the Estate of Charles P. Anderson, deceased — Appellant, and 
you are Appellee, to show cause, if any there be, why the Judgment 
rendered against the said Appellant, should not be corrected, and why 
speedy justice should not bo done to the parties in that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 8th day of November 
in the year of our Lord one thousand nine hundred and nine. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By H. BINGHAM, 

Ass’t Clerk. 

Service of the above Citation accepted this 8" day of Nov. 1909. 

MADDOX and GATLEY, 

Attorney8 for Appellee. 

[Endorsed:] No. 49559. Law. Anderson, Adm’x vs. Smith. 
Citation. Issued Nov. 8. 1909. L. J. Mather, E. N. Hopewell, At¬ 
torneys for Appellant. 

10 Memoranda. 

November 12, 1909.—Appeal bond filed. 

December 21, 1909.—Time to file record in Court of Appeals 
extended to January 14, 1910. 

Supreme Court of the District of Columbia. 

Tuesday, January 4, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

At Law. No. 49559. 

Ella Anderson, Administratrix of the Estate of Charles P. Ander¬ 
son. Deceased, PlYf, 

VS. 

J. Paul Smith, Deft. 

Now comes here the plaintiff by her Attorneys and prays the 
Court to sign, seal and make part of the record her bill of exceptions 
taken during the trial of this cause, (heretofore submitted) now for 
then, which is accordingly done. 
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^ ^ Bill of Exceptions. 

Filed January 4, 1910. 

In the Supreme Court of the District of Columbia. 

Law. No. 49559. 

Ella Anderson, Administratrix, 

vs. 

J. Paul Smith. 

i. remembered that this case came on for hearing on the 25th 

( a,V Octolxer, 1909, before the Honorable Daniel Thew Wright 

and a f juty IUStlCeS ° f ' h<> Supren,e Court of the Di *‘rict of Columbia^ 

And, thereupon, after the jury had been duly sworn, the plaintiff 

pa n j ? in f d - testi ‘ fied that she was the 
" ,° decedent Charles P. Anderson, who had been killed 
on or about June 29th, 1906, and after making profert of her LetS 
>f Administration, that she was administratrix of his estate having 
M appomted sueh by the Probate Court of this District - that 

vears of "L° f that ft!!!* ',!'![ , husband wa ' s “bout fifty or fifty-two 
\ears ot age, that they had been married thirty years- that her 

In-band was working for Mr. John Paul Smith iu Georgetown al 

thSt of‘a cook VT de ? ,h ! that his other occupation was 

tnat of a cook Most of his work was cooking. He made $7 5ft « 

week on week days and on Sundays would earn $2.50 or $3 cooking 

He was always at work and gave me his earnings. I don’t remember 

l-> i'f' h |,vln 8 lost six months’ work during our entire married 
12 life because of sickness. I have five children 

ehil.l ..... " .^-examination the witness testified that her youngest 

<hild was a girl aged nineteen years. Her other children are all over 
twenty-one. Iler husband worked for Mr. Smith for a long time 
Doesnt know exactly how long. That was during the summer 
l>ccdusc he cooked during the winter. 

\\ hereupon, the plaintiff to further maintain the issues on h$»r 
part joined, gave in evidence the testimony of John Parker. 

M\ place of business is at 34th and M Streets T sow fLo a *■ 
when Anderson was killed. I was sfanding out ro a S d ^w th" 
men working to take down this door. The door was ahont tL™ 
twelve feet high. It wasn’t but a few minutes before the door came 
right down flat. There were two men on the outside prying it ud 
with crow bars about three or four feet long,—medium dzed men 
weighing from 145 to 150 lbs. apiece. It stood on a stone sill There 
were some five or six men inside trying to catch the door and when 
hese men pried it up out of this socket the door went right ove7like 
\ hat T * "'"f a do, }hle door frame with glass on eithef side of the 
door and a heavy skylight over the door in the transom and then a 
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heavy lintel that runs the whole length of the door and catehes onto 
the brick wall; a four by four scantling, or something or other like 
that. The door weighed nothing shorter than twelve or fifteen hun¬ 
dred pounds. It was about ten feet wide. The glass was kind of 
flowered, leaded glass diamond shape. Each door w T as about 

13 three feet wide. The two men on the outside were prying 
the door up with crowbars to lift it out of the socket. After 

they had pried the door loose nothing happened only the door tum¬ 
bled right down. It went down on the inside. There were five or 
six men propped up on the inside trying to hold the door, and of 
course, it wasn’t enough men to catch the door, and when these 
men pried it up out of this socket, the door went over right like that 
(indicating), just as quick as that (indicating). I was slightly 
acquainted with Anderson. He was standing in the center of the 
door when it fell. No appliances of any sort was used in taking 
down the door. The foot was not blocked to prevent it from slip¬ 
ping. No rope was used. After Anderson was hurt the whole force 
that worked on the job was called there to pick the door up. There 
were more men called there for that purpose than there were there 
to take the door down. I seen them take the door over there and 
set. it alongside of the brick pile. It took ten men to bring the door 
down to the brick pile. The men with the crowbars were on the edge 
of the door sill. There is a socket in the stone sill which goes down 
into the stone to sort of keep the door from going to the front or 
back the other way. Of course they had to keep under the edge 
of the door sill and just prize it out of that socket, and when they 
prized it out of the socket the door was entirely loose and all it had 
to do was to go. I heard the order given to go up and take the door 
down. There was no warning given to Anderson. 

On cross-examination the witness testified as follows. 

14 I am in the junk business. I was standing about forty or 
t\ feet away from the building. I know’ how r the door 

was fastened because I examined it afterwards. Didn’t notice whether 
the door was toenailed into the sub-flooring. I never measured the 
door. When I said no warning was given to Anderson I mean to 
say that I did not hear any warning. Anderson was standing in 
the center of the door. They were prying the door up to loosen it 
and let it go and of course it would go towards him and the rest 
of them too. Some five or six men had hold on each side of the 
door to let it down. There were colored men on one side of the 
door and white men on the other side. There w’ere colored men 
on each side of the door. 

Whereupon Zach Harper was called as a witness and testified in 
chief in substance as did the preceding witness. He further testified 
as follows: 

The door frame was removed from the building shortly after the 
accident and he helped to move it. 

(0.) How* many men did it take to move that door? To which 
question counsel for the defendant objected, which objection w r as 
sustained bv the Court. To this ruling of the Court counsel for the 
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plaintiff then and there note* an exception which was duly noted 
upon the minutes of the Court. 

On cross-examination the witness testified as follows: 

. That the house had been torn down as far as the first floor 
15 with the exception of this door frame. The first floor was 
all clear; there was no rubbish around. I was loading a cart 
at the time. I have talked with no one about the matter since it 
happened, only with the lawyer (meaning Mr. Mather). Did not 
tell. Mr. Edward M. Cleary, a member of the bar, shortly after the 
accident, or at any other time, that “I was loading a cart at the time 
oi the accident and did not see it.” 

Whereupon William Estridge was called as a witness and testi¬ 
fied as follows: 

I was working on the building for Mr. Smith at the time Ander¬ 
son was killed. (Witness then described the character of the door 
frame in substance as did the witness John Parker.) He testified 
further that Mr. Dougherty, the foreman, ordered the men to take 
the door down. He didn’t say any particular number of men but 
just said go up there and take it down. There were seven of us 
there on the inside of the door. I was standing on the left side of 
the door and Anderson was standing in the center of it. There were 
two men on the outside of the door prizing it up from the bottom 
with crowbars; they were bearing down on the bars; the bars being 
three or four feet long. When they got it loose it just came right 
on over. Does not know T of Dougherty’s giving any warning when 
he told the men to go up and take tne door down. A lot of men 
helped raise the door off Anderson—more men than were helping 
lower the door. I remember two of the white men who were help¬ 
ing, Collins and Dougherty. Don’t remember the other 
16 white man, Joseph Wilson. There were five men on the side 
where I w r as. Anderson was in the middle of the door and 
they were going to pull the door over towards him. 

Whereupon Richard Collins was called as a witness and testified 
as follows: 

That he was working for the defendant on the building at the 
time of the accident. Dougherty said “men come up here and get 
hold of this door and take it dowrn.” I believe there were eight of 
us. I was on the inside of the door. There were two men, Italians, 
heavy set men on the outside prying the door up from the bottom, 
with crowbars about four feet long. They were jumping their 
weight on this bar. There were seven men on the inside of the door 
frame. Anderson w r as in the middle and I was standing a little 
over him directly behind him; he got underneath the middle of it. 
The other men were on each side, and some were right on the side. 
They arranged themselves in this fashion (indicating arms stretched 
'overhead and legs braced to lower the door as it was pried over). 
When the men pried the door loose it came on over; we couldn’t 
hold it. There was not anything there—no block or nothing there 
to take any weight on it, or nothing, and it just dumped right on 
over, and the men couldn’t hold it. I had to fall down and it cut 
2—2107a 
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my shirt and suspenders and all right straight off across my back 
Anderson was right in the middle of it and that’s what kept the 
_ weight ofi me. It mashed him right down flat. He was 
1 i standing up straight and it mashed him right on down, and 
carried him down in that fashion. I was trying to hold the 
door until everybody let go of it. They all had to let fo of it, they 
couldnt hold it. (Witness then describes the door in size, weight 
and character, in substance as had already the witness John Parker 
adding, however,) that there was plastering there outside and on top 
and on each side of the door frame; that the wall had been taken 
down all around it; that Dougherty, the foreman, didn’t give us 
any warning any more than to take that door down. He didn’t 
llse an ythmg at all to help it down, no more than our hands. There 
was no block put at the foot of the door. 

On cross-examination the witness testified as follows* 

f *A e, r ,b r !"° W . h i! e „ rnen ! ,av ; in g hold of the side of the door 
frame, Dougherty and Collins; don t remember Wilson. Don’t know 

exactly how many colored men had hold of the other side. There 

They were placed all around. Anderson 
stood m the middle of the door. Don’t know how long Anderson 

!ri. l r::/4 , L e c‘ h * b “ ilJi "* «• ■» -ws 

as TH0MAS PaRKER ' vas called 88 a witness and testified 

I am a son of John Parker who testified a little while aim T 
standing right where I worked fifty or sixty feet from iht g k A 

(Witness then described the size we^ht onH ^ buidln g, 

18 d <*V n ^ Ubs ‘ a,Re as did the witnei 8 John Pa ter ) Cte Th°e 

witness further testified: I didnt henr nnv ^ a V cer *^ A ? e 

the door frame down but saw the men go up there bf tahrekdo*^ 6 
1 here were seven or eight men. There umfn-n » t<J ta v e 1 . ?^ n * 
from 150 to 100 pounds prying the door out of ik” 611 f K1 *®*ghing 
bars, about four feet lon|^There no fmn.l he “J* 64 Wlth crow ‘ 
to take the door down. When Uie men n^d tk^ ar ° Und there 
socket it came with a sudden force wd of wu^it °° r T* u 4,16 
for them to hold it and it just came on down ThiL ‘°P ^ ea 7 y 
point of the bar and put it right underneath where th* 1611 ^ 1 °°^ 
and pried it up and then they put Z"r weight are 

and pried it up. I went closer after ^the accident n k W £ ° n 5 
another gentleman pulled Anderson from undemeatf it“ g “ nd 
lifted the door frame off Anderson Riefinr^ r Ten men 

getting hurt too. The door tore his shirt Tt ^ olll ? s , c . am e near 

back and tore his shirt right down. Whereupon fh^follo™ “ 4118 
tions were asked the witness: 1)011 tlle fo ^ ow mg ques- 

Q. Were you there when that door was taken fmm ,k u •, 
and removed to the sidewalk? A. Yes sir K6n fr ° m tbe buildln g 
Q. How many men took it there? tA u 
for the defendant objected which obieotini7 h qu f s ? ,on counsel 
Court. To this ruling J of the Court counsel for tb* s J ls . tai ." ed *>y the 
there noted an exception which excentinn » tke ,P, ai ntiff then and 
Court’s minutes. ’ Option was duly noted on the 
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On cross-examination the witness testified as follows: 

At the time of the accident my father was standing right 
Kl by Sf* I was standing fifty or sixty feet away from the 
-i? m distance I could tell that the door was fastened 
on a stone all with iron bars or something down in the sockets in 
tne sill these iron bars were about an inch in diameter. I don’t 
know how they were fastened into the stone sill. I don’t know 
whether Joseph \\ ilson had hold of one side of the door with Mr. 

oughertv and Mr. Collins. Three colored men had hold of the 
other side of the door and three white men had hold of one side of 
it. Anderson stood m the middle right by the door-knob. 


\\ hereupon Erskine M. Sunderland was called as a witness, 
and, after having been qualified as an architect and engineer, the 
following question was asked: 

Q. AVe are investigating here as to the fall of a large door frame 
.and l am going to put a hypothetical question to you. Assume this 
door frame to he 12 to 15 feet in height and from 10 to 12 feet in 
Audth. with a lintel block on the top 4 by 4 extending clear across 
the width of the door with a leaded glass transom underneath, some 
-/l> feet in width semi-circular in form, with glass panels on either 
side of the door extending to within a foot and a half or two feet 
of the ground. Assume that the leaded glass side lights on either 
side of the door extend to the same distance from the ground and 
the door weighs from twelve to fifteen hundred pounds; that seven 
men were on the inside of that door frame and two men on the 
outside of the door frame, the two men on the outside weigh- 
20 ing between 150 and 165 pounds, and that each of them 
had a pinch bar four feet in length, which bar was inserted 
under this door frame and that each man used his weight on the end 
of that bar to prv loose that door frame from where it was doweled 
into a stone sill bv two bars or dowels about an inch in diameter. 
Assume further, if you please, that no appliances of any sort were 
used in taking down that door frame and no blocks were placed at 
the foot of this door frame to prevent its slipping, and that when 
it was pried loose it fell down. Would you consider that a safe or 
unsafe way to attempt to take down that door? To which question 
counsel for the defendant objected, which objection was sustained 
by the Court on the ground that the question was not a matter for 
expert, opinion. To this ruling of the Court counsel for the plaintiff 
took an exception, which exception was duly noted on the minutes 
of the Court. 

Whereupon the witness was asked to compute the acceleration of 
force acquired By this door in falling from its position under the 
facts assumed in the. former hypothetical question, taking, however, 
the minimum in weight and dimensions as the basis for calculation. 
The witness stated as follows: I have not taken that leverage force 
into consideration at all. I can give you that too. 

Q.. Would that increase or lessen it? A. It would increase it. 
You told me to take it at a minimum. 

Q. Give us your computation without that extra force or leverage. 
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—; \ h ? ve figured it secured at the toe and have its falling 
weight m pounds for every foot from one up to twelve feet 
I can give you its force at one foot, two feet, and so forth! 
up to 12 feet, and its striking force in pounds; or I can give it to 
you as if it were a dead weight falling, not secured at the toe where 
you say it was doweled or toe-nailed. 

, ?ecnred at the toe its striking force would be 5334 pounds at 12 
feet; 3*00 pounds at 11 feet; 3400 pounds at 10 feet; 3100 pounds 

a .‘ e ; poun 4 s at 8 feet ; 1770 P°unds at 7 feet; 1590 pounds 
at 0 feet; 14o6 pounds at 5 feet; 1450 pounds at 4 feet; 1320 pounds 
at 3 feet. r 

On cross-examination the witness testified as follows: 

That in his calculation he made no allowance whatever for the 
resistance which would come from a number of men having hold 
of the door. That the base of the door carries some of its weight 

falling 8 ^ H d ° eS n0t leaVC the P er P endicular and also while it is 

Thereupon the plaintiff rested and gave no more testimony to 
support her case in chief. J 

fWt < L n< r 1 t i' ereup0 , n \ *£ e d e fe ndant by his attorneys, moved the 

r; * - dlrW 'V! for the defendant on the first count of the 

ihl fw,° n ’ ' vhlC , h M . otian was Sainted and an exception noted by 
the Court upon its minutes. 3 

And next thereupon, the defendant by his attorneys, moved the 

Court to direct a verdict for the defendant on the second count of 

the declaration whereupon, and after argument, the following di«- 

‘>2 cu S| 0n between the Court and plaintiff’s attorney ensufd ' 

The Coi rt : \ ou are arguing here to me that when a man 

him Jih n ano her ‘P do dangerous work he is bound to supply 
him with paraphernalia and instruments to enable him to do it 

safelv. He is under no such duty at all, and there is no intimation 
anywhere in the books that he is. Your contention means that no 

Tfc if!"* Cn fr a ? 0, b pr to do dangerous work without rendering 
>cifp that xs hidi is in itself unsafe Tlip tmn mJa x i ^ 

slid, that if he does furnish paraphernal tS and^iplemenT 
in tha"he h dws fS'sh ,h ?.* rran * «.injured by a defect 

Ihe^Um?thin?te?he° f ,he Tf r in piltti ^ 

lielieve is not 
fu^sh^^^ 

would excuse him if he failed to furnish any applfan^ Y U 

“* 11h ' hi " ™»s. ^ 

The CWr: He « „ot gi» e him m,l He m: “G 0 „„ 
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do this work if you will.” Is not that hiring him to do it without 
appliances r 

Mr. Mather: No; when he hires a man to go and take down 
a building he guara-teees that man that he will have appli¬ 
ed ances that are reasonably safe for the conduct of that work. 

tm °^ er ri “ e l aw would be disastrous, 

imnn URT1 H 5 is n . ot « uilt y of negligence. The law is based 
\Vhl th proposltl ° n that - vou ca nnot lay traps for other people. 
M hen a man supplies a rope or tool or a machine that is defective 
he is laying a trap for anybody he puts to work with it because 
people have a right to believe that it is what it purports to’be- that 

he d e ^° na y K ^ and he is negligent because he lays a trap; but 
he does not when he omits to furnish anything. 

Mather: l am not arguing that, may it please the Court. I 

he had ariJht 18 * Th&t when ‘j 118 n ’ an went to work for Mr - Smith 
if n . « ?., nght under the guarantee the law gives him, 

Sha S t m woV' OU,d furnlsh rea8 °nnbly safe appliances for the doing 
The Court : You assume that the law gives him that guarantee 

™' l bS.f,r,ffss n me You *> “• “ *".«'>"* <" ** 

Mr. Mather: There is not an authority but what says the duty 
is upon the Master to furnish reasonably safe and proper appliances. 

Ihe Coirt: When a man assumes a risk and is hurt by the as¬ 
sumption of that risk, it is his own fault as much as it is the fault 
ot anybody else, and he cannot recover for it. Secondly, there is 
no theory upon which any negligence of the defendant is shown 
by the evidence. The only evidence of negligence on the part of 
anyone is the prying of the door loose, which was done bv orders 
of the foreman. It might have been the negligence of the foreman, 

i ., ' vas > . he was 8 fellow servant of the plaintiff, and 

H the defendant is not responsible for it. 

Take a formal verdict for the defendant. 

Mr. Mather: I take an exception, which exception was then and 
there duly noted by the Court upon its minutes. 

And theieupon, after each and all of the said exceptions were 
duly taken as aforesaid and entered upon the minutes of the Court 
and befoie the jury had returned its verdict as directed, counsel for 
plaintiff prayed the Court to sign and seal this Bill of Exceptions 
which is accordingly done, nunc pm tunc this 4th dav of January 
1910. 

DAN THEM WRIGHT, Justice, [seal.] 
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Directions to Clerk for Preparation of Transcript of Record. 

Filed January 5, 1910. 

In the Supreme Court, of the District of Columbia, the 5" Day of 

Jan., 1910. 

At Law. No. 49559. 

Anderson, Adm’x, 
vs. 

Smith. 

The Clerk of said Court will prepare the following as a transcript 
of record on appeal: Declaration filed June 22, 1907, Plea filed Julv 
18, 1907. Joinder of Issue filed July 22, 1907, Memo, of Judgment 
filed Oct. 30. 1909, Note of Appeal filed Nov. 8, 1909, and 
25 Bill of Exceptions filed Jan. 4, 1910, Memo, of Appeal Bond 
filed Nov. 12. 1909. Memo, of Time to file Record filed Dec 
21. 1909. 

E. N. HOPEWELL, 

Attorney for PVtfj. 


2fi Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 49559 at Law, wherein Ella 
Anderson. Administratrix of the estate of Charles P. Anderson, De¬ 
ceased is Plaintiff and .T. Paul Smith is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District 
this 14th day of January, 1910. 

TSeal Supreme Court of the District of Columbia^ 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2107. Ella Anderson, adm’x, &c., appellant, vs. J. Paul Smith. 
Court, of Appeals, District of Columbia. Filed Jan. 14,1910. Henrv 
W. Hodges, clerk. 
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ELLA ANDERSON, ADMINISTRATRIX OF THE 
ESTATE OF CHARLES P. ANDERSON, 
DECEASED, Appellant, 

vs. 

J. PAUL SMITH 


BRIEF FOR THE APPELLANT 


Statement of the Case 

This is an action on the case brought to recover damages 
for the wrongfully caused death of appellant’s intestate, 
when in appellee’s employ as a laborer. He was killed by 
a very heavy double door falling upon him, as he, with five 
or six other co-laborers, obeyed their foreman’s order to 
take this door down. 

The declaration, in two counts, charges in the first, that 
the defendant (appellee) “became and was negligent in that 






he failed to provide a reasonably fit, proper and safe place 
for his employees, to work;” and in the second, that he 
“became and was negligent in that he failed to furnish 
reasonably fit and proper machinery, reasonably adequate 
and sufficient tackle or implements, or a reasonably safe 
and proper number of men for the removal of said door 
frame.” 

The proof shows that appellee was wrecking a building 
on M Street, near 34 th Street, Northwest, and that the 
work was in charge of his foreman, a man named Dough¬ 
erty; that the building had l>een taken down to the first 
floor in its entirety, save for this large double frame door, 
which had been left standing. (R. 9 , 10 ). This door frame 
was twelve to fifteen feet in height, and from ten to twelve 
feet in width with a lintel block on the top, 4 " x 4 ", extend¬ 
ing clear across the width of the door, and a leaded glass 
transom underneath, some two-and-a-half feet in width, and 
semi-circular in form; that it had glass panels in both doors, 
with glass side lights on each side, extending to within a 
foot-and-a-half to two feet of the ground, and also a fringe 
of plastering around the top and on each side of the door 
frame as it stood there, while its weight was not less than 
from twelve to fifteen hundred pounds. (R. 7 , 8 , 10 .) 
Seven men were ordered to go on the inside of that door 
to catch and lower it to the ground, as it was pried over in 
their direction by two men from the outside, each of which 
weighed from 145 to 150 pounds apiece, and eadi of which 
had a pinch bar four feet in length, which he was using by 
jumping his weight on the end as they pried this door loose 
from the dowels that held it in position on the stone sill on 
which it rested (R. 7 , 8 ). No appliances of any sort were 
used; there were no implements around there of any kind to 
take the d<x>r down; no ropes, no block, nothing there to 




even placed^arainsMhe ' and furthermore - bl ^s were not 
it from !r h Upr,ght parts of th, s rfoor to prevent 

R T,%"*£'’ '■ •*“ pri,<l l °~ f ™" «* Cn 

w'th ^ a0<l arranged lh «inserves along ThV b^o* jf 

:X-; r r s ° v ' ri, “ <i •«*»•«»*»,. * «!<£ 

8 q io) t'” an ° Wer lt ’ as they had 1)6611 ordere d (R 

«»;!: i„g s i n a t‘Z^Z7r-LT£ 

ver it, both on account of its weight and top-heavy con- 

■ 35 "_ eas lts acceleration or increase of striking force 

f,'“ d ““ amounted , <kW „,L, rf 

7 fcTi! 7 C0, ' red h >- if descent (R. 

r~ ■ f ° r 11 not onl >’ to °k more men-indeed, the whole 
orce that worked on the job-to lift the door frame off 

Anderson, than had been ordered up there to hold and 

lower it, as it was pried over toward them, but it afterward 

At the close of the plaintiff’s case, a verdict for the de 
reef the ^ ^ “ Pr ° SeCUted to 


Assignment of Error 

That the trial court erred in withdrawing the case fr* 
the jury and directing a verdict for the defendant. 



Argument 

In considering' this case, two questions naturally present 
themselves for review. 

First, Whether the risk appellant’s intestate ran when 
obeying the order of his foreman in charge of this wreck¬ 
ing work was one incident to his employment as a laborer 
for appellee, or was so open and obvious as that the danger 
therefrom was apparent, and therefore assumed by him; 
and 

Second, W hether appellee’s foreman, Dougherty, was the 
fellow servant of appellant’s intestate in ordering the door 
to he taken down as it stood in the place provided bv ap¬ 
pellee, without proper appliances supplied by appellee with 
which this work of taking down the door might have been 
performed with reasonable safety to appellant’s intestate. 

I. 

First, then, as to whether appellant’s intestate assumed' 
the risk of this large, top-heavy door falling upon him and 
crushing him to death, as in obedience to the order of his 
foreman he placed himself on the inside with other of his 
co-laborers, to hold and take it down as it was pried loose 
from its supports by the two men on the outside. 

An employee may take it for granted that the place 
which is provided by his master for him to work in is a rea¬ 
sonably safe one. Likewise may he assume that the master 
has furnished appliances reasonably safe for carrying on the 
work. Failure in either respect, constitutes negligence, 
which an employee never assumes, unless so open and ob¬ 
vious as that the danger therefrom is apparent. 

These are abstract principles of law, as to which no ques¬ 
tion can be raised. To apply them to the concrete facts in 
this case is next in order. 



Assumption of risk may be of two kinds. 

ist. Risks incident to the service. 

2nd. Risks so open and obvious as that the danger there¬ 
from is apparent. 

Of the former, whenever naturally to be expected from 
the nature of the employment, it is assumed by virtue of the 
contract of service. 

Of the latter, resulting, as they do from the negligence of 
the master, they are never assumed, unless so open and ob¬ 
vious, as that the danger to be apprehended therefrom is 
glaring and imminent. 

Appellee’s business was that of wrecking buildings. A 
dangerous business, but even as was its hazard, so, too, was' 
the commensurate exercise of care made necessarv to rea¬ 
sonably guard against such hazard. The facts raised the 

duty. The one admeasured the other. Each had to be its 
own equivalent. 

Mather v. Rillston, 156 U. S., zgi. 

Ry. v. O'Brien, 161 U. S., 451. 

Patton v. Railway, 179 U. S., 658. • 

The learned trial court held that appellant’s intestate 

was not entitled to a reasonably safe place to carrv on ap- 
pellee’s work (R. 12). 

Why not? 

Reasons were not advanced, but such a ruling could only 
have obtained on the theory that the principle could not be 
invoked where the servants were themselves making the 
place, and where they made unsafe what had originally 
been supplied to them reasonably safe. 

This rather falls under the discussion of the fellow serv¬ 
ant doctrine. Suffice it here to say, that the place was not 
being made by appellant’s intestate and his co-servants. The 
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walls were all down. This door alone stood. It was neces- 
sary to take it down in due course of time. That time had 
arrived. Appellee knew all about it. It was his business to 
know. He wanted it taken down. It was for him to pro¬ 
vide a place around about this door that was reasonably 
safe. If he failed to provide a place that was reasonably 
safe to carry on appellee's work in the taking down of this 
door—whether it was unsafe by reason of the size and top- 
heavy condition of the door, the method of fastening it to 
the sill, or localise no appliances necessary to take it down 
were supplied—he was negligent. The mere fact that these 
laborers brought the passive and inherent danger of the 
place into activity when, in obedience to the order of their 
foreman, they went up to take this door down, matters not. 
They did not create the danger. It was there from the very 
inception of the work. It was one of the factors to be taken 
account of in the removal of this building. It should have 
been provided for like any other special object of danger 
arising in the course of the master's work. 

It was likewise said by the court below that there was no 
duty upon appellee to furnish appliances, no matter how 
necessary they might be in the conduct of his business; and 
appellant’s intestate assumed all such risks when he hired 
himself out to appellee. 

As to the first of these propositions, Mr. Justice Harlan, 
in Hough v. Railway, ioo U. S., 213, said: 

“To that end (not to expose the servant unneces¬ 
sarily), the master is bound to observe all the care 
which prudence and the exigencies of the situation 
require in providing the servant with machinery or 
other instrumentalities adequately safe for use by 
the latter. * * * It is equally implied in the same 
contract that the master shall supply the physical 
means and agencies for the conduct of his business. ,, 
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Similarly and tersely was it held by Mr. Justice Day. in 

Kreigh v. Westinghouse & Co., 214 U. S., 249, 255, 256: 

% 

The employee is not obliged to examine into the 
employer s methods of transacting his business, and 
he may assume, in the absence of notice to the con¬ 
trary, that reasonable care will be used in furnish¬ 
ing appliances necessary to carrying on the busi- 
ness. 

As to the second, what risks did appellant’s intestate 
really assume, under his contract of service ? 

True, he assumed whatever of risk there was incident to 
this business of wrecking. Only that and nothing more. 
Was this risk, then, a risk naturally to be anticipated and 
expected in the course of carrying on appellee’s business, or 
was it not rather a risk which arose because appellee failed 

to supply and provide what was reasonably necessary to 
take that door down? 

If the former, appellant’s intestate assumed it. If the 
latter, he did not, for an employee never assumes the risk 
of his master’s negligence unless the danger therefrom is so 
open and glaring as that he must have appreciated it. 

It cannot actually be pretended that the risk of taking 
this door down in the manner in which it was attempted was 
incident to appellee s business of removing buildings, for 
inherently dangerous as was this work, ’twas scarcely more 
so than that of erecting buildings, or dozens of other employ¬ 
ments that go on in this hurly-burly of active business life 
of today. 

Bearing it in mind that care commensurate with the duty 
of removing this door was placed by the law upon appellee, 
a case of more culpable or grosser negligence is scarcely to 
be conceived of than was the sending up of those seven men 
to hold and lower this big top-heavy door, as it was pried 
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l<x>se from its dowel supports in the stone sill over in their 
direction. Just think of it! Sending those men to almost 
certain death or injury, with as little compunction as beasts 
are sent to the shambles. The only wonder is that more of 
them were not killed or maimed. Here was a door ten or 
twelve feet high and about ten feet wide, with this leaded 
glass transom, heavy lintel block, and fringe of plaster on 
top* weighing twelve or fifteen hundred pounds in all. Fast¬ 
ened into the stone sill on which it rested with dowels an 
inch in diameter; with two men on the outside prying it 
loose by throwing their weight on the upper ends of their 
four-feet pinch bars, the lower ends having been inserted 
between the door and the sill, whereby was added to the 
falling weight of this door the great leverage force thus 
exerted; with no blocking to prevent the foot of the door 
from slipping as it was pried loose from its supports; with 
no appliances of any sort soever, and with the resisting and 
holding force of these seven men applied about a third of 
the way up from the bottom to the top of this door, top- 
heavy as it already was, who! who! could help but say that 
the elements thus entering into and making up the negli¬ 
gence, show such an utter and reckless disregard of all care 
for human life and safety, as is tantamount to criminal 
wrongdoing. 

Therefore, as this was not a risk naturally to be expected 
to arise in the course of appellee’s business, it was not a risk 
incident to the service, and appellant’s intestate did not as¬ 
sume it when he entered appellee’s employ. 


We come now to a consideration of the assumption of 
the risk by appellant's intestate on account of its being open 
and obvious. 

It may be conceded at the outset that an employer of 



9 



labor has the right to carry on his business in any manner 
e sees fit, no matter howsoever negligent it may be. 

It is likewise conceded that an employee may assume the 
risk of such negligence. 

To assume such a risk, however, it is necessary not only 

combinin^t f l k "° wIe<l e e of the Physical conditions 

manifesMt 7 ^ b “ t the dan ? er itse,f must 

S ' tS " X,StenCe ,n such a " open and glaring manner 
as that a realizing sense of its imminence is brought home 

to the mind. In other words, not only must there be knowl¬ 
edge of the elements that go to make up the danger, but as 
vvell a conception of their combined probable effect, bo 
'. lf kn owledge of any element combining to form a 
risk ?Cr 6 aC,Cln8 '’ there cannot 1)6 an appreciation of that 


Moreover, appellant’s intestate had the right to take it 
or granted that due care would be exercised in providing 
ie p ace, and in supplying all necessary tools and appli¬ 
ances with which to carry on appellee’s work; and there 
was neither necessity nor obligation upon him to look out 
or possible sources of danger, or to hunt for defects in that 
which it was the duty of appellee to provide reasonably safe 


Ry. v. Archibald, 170 U. S., 665, 672. 

Ry. v. McDade, 191 U. S., 64, 68. 

Ry. v. Swearingen, 196 U. S., 51, 62. 

Kreigh v. Westinghouse & Co., 214 U. S., 240 
•255. 256. ’ 49, 

In this case, then, we have a negro laborer, fifty or fifty- 
two years of age and a cook by occupation, as well as do¬ 
ing most of that kind of work, although he had also worked 
a long time for appellee. 








With the ordinary mentality and intelligence of the negro 
laborer, what time or opportunity had appellant’s intestate, 
even had there Ijeen present the ability, to appreciate the 
risk of obeying the order of his foreman? 

Then, too, so many elements combining to form this 
danger were necessarily beyond the reach and apprehension 
of appellant’s intestate, as to make it necessary for a jury to 
pass upon the question. For instance, what could he have 
known as to the weight of this door; what as to its top- 
heavy condition; what as to how it was fastened to the sill, 
and the leverage force necessary to pry it loose; what as 
to the added impetus it would get in its descent because of 
this leverage force exerted at its base; what as to its ac¬ 
celeration of striking force per foot of descent; and what as 
to the aggregate of holding strength of the six other men 
who were to assist in taking the door down? 

There is no evidence to show that plaintiff’s intestate con¬ 
sidered the order a dangerous one. He never questioned it. 
The record does not disclose that he even looked at the door 
to try and size it up as a source of probable danger, when, 
in oljedience to the command of his superior, he, with his 
other co-laborers, left the work they were about and went up 
to take this door down. 

In determining the question of obviousness, every reason¬ 
able inference must be drawn in favor of the party against 
whom a j>eremptory instruction is requested. 

Just as in a case of contributory negligence; the ques¬ 
tion must te one so plain as that the minds of all reasonable 
men must concur in order to justify a peremptory instruc¬ 
tion for the defendant. 

Dorsey v. Construction Co., 42 Wis., 583, 598. 

Ry. v. Hammett, 13 App., D. C., 370. 

Cowen v. Merriam, 17 App. D. C., 186. 

Ry. v. Landrigan, 20 App. D. C., 135. 



II 

Ry. v. Cooper, 32 App. D. C., 550. 

Ry. v. McDade, 135 U. S., 554. 

Kane v. Ry., 128 U. S., 91. 

Ry. v. McDade, 191 U. S., 64. 

Moshuevel v. D. C., 191 U. S., 247. 

Kreigh v. Westinghouse & Co., 214 U. S., 249. 

Ry. v. Swearingen, 196 U. S., 51, 62. 

McCabe & Steen Co. v. Wilson, 209 U. S., 275. 

So, too, in cases of the assumption of risk, for, as was 

said by Mr. Justice Holmes in Schlemmer v. Railway, 205 
U. S., 1: 

“Assumption of risk, as extended to dangerous 
. j — machinery, premises, and the like, ob¬ 
viously shades into negligence as commonly under¬ 
stood.” J 

How much more, then, is this true when, as in the case 
at bar, a direct order to take down this door directly pre¬ 
ceded the attempted obedience which caused the death of 
appellant’s intestate. 

So much so is the extent of the assurance of safety there¬ 
by enhanced, as that it practically makes it a question of fact 
for the jury in nearly all such cases. 

Miller v. Ry., 12 Fed. Rep., 600, 602, 603. 

The doctrine is well illustrated in the case of Railway v. 
Ward, 90 Va., at pages 687, 691 and 692. In this case, the 
plaintiff was ordered by his boss or foreman to dig a 
groundhog hole, with sides unsupported, and in carrying 
out that order, the sides of the hole caved in on him. 

The court said: 

“When the servant acts under the orders of his 
master, and is injured * * * it cannot be said 
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with any degree of reason, that the master and ser¬ 
vant stand on equal footing, even though they have 
equal knowledge of the danger. The servant occu¬ 
pies a position of subordination and may rely upon 
the skill and knowledge of his master, and is not free 
to act on his own suspicions. 

If, therefore, the master orders the servant into 
a situation of danger, and he obeys, and is thereby 
injured, the law will not deny him a remedy against 
the master on the ground of contributory negligence, 
unless the danger was so glaring that no prudent 
man would have entered into it, even, when, like the 
servant, he was not entirely free to choose.” 

Again, in Haley v. Chase, 142 Mass., 316, 322 and 323, 
where a teamster was ordered to drive his team under a 
gateway, and in so doing was injured, it was held: 

“The test is not only what each knew, but what 
each reasonably ought to have known concerning the 
risk; and we cannot say that identically the same 
duty rested on the servant and on the master season¬ 
ably to ascertain the extent of the danger involved 
in performing the work in the manner ordered by 
the master. * * * The servant's attention must 

be principally directed to the performance of the 
work in the manner in which he is ordered to per¬ 
form it, and he may be in a less favorable position 
to see and judge of the surrounding dangers; and 
when he is suddenly called upon to perform a piece 
of work in a particular manner, under the eye of 
his employer, he may not reasonably have time for 
the most careful observation.” 

This principle has been applied in numerous cases, bring¬ 
ing up the question under a variety of different circum¬ 
stances. The following are sufficient authority; 

U. S. Electric Co. v. Sullivan, 22 App. D. C., 115. 

Keegan v. Kavanaugh, 62 Mo., 230, 232, 233. 


* 


Brick Co. v. Sobkowiak, 34 Ill. App., 312 310 
^Bartolomeo v. McKnight, 178 Mass.? 242? 245, 

Stephens v. Ry„ 90 Mo., 207, 212. 

^Mol.ne Plow Co. v. Anderson, 19 Ill. A pp., 417. 

Walker ft "! i6 4 Mass - 206. 
walker v. Scott, 8 Am. Neg. Rep., 403. 

Lynch v. Allyn, 160 Mass., 248. 45 

Patterson v. Ry„ 26 Pa. St., 380. 

Hennessy v City of Boston, 161 Mass., 302. 

Shortel v. City of St. Joseph, 104 Mo iij. I20 

Ry. v. Bourman, 212 U. S , 536 4 ’ 

It is plain, therefore, that appellant’s intestate could not 

m V 3S 3 matter °j law ’ to have assumed the risk of ap¬ 
pellee s neghgence m failing to provide place and appliances 
reasonably safe for the taking down of this door. 


thif cait fe "° W SerVan * dOCtrine 3ny Proper a PP' icati0 " *> 

VVhile the authoratative source of this doctrine as enunci¬ 
ated by Mr Chief Justice Shaw in the celebrated case of 
Fanvell BoXon w R Corp ,, ^ 1 

cen ( ate, as years mark the cycle, yet the question has 
been such a vexed one, and has produced such a contrariety 

tf" rr t , lrOUgh0Ut the courts of the country, both 
State and Federal, as to render it impossible to examine the 
«question at all fully in this brief. 

. • THe P rincl P ,e of law requiring the master to furnish to 
employees a reasonably safe place in which to work, and 
reasonably safe appliances to work with, is axiomatic. 

387 Iherl ,h dOW ” ” Rai ' Way BaUgh ’ '49 U. S., 368. 
387. where the engineer and the fireman of a locomotive 

engine running alone on a railroad were held to be fellow 



servants, and this because it was clearly the negligence of 
the engineer that caused the injury; for there was no fail¬ 
ure on the master s part to furnish either place or appliances 
reasonably safe for use. Mr. Justice Brewer, who deliver¬ 
ed the opinion in the case, said: 

“Again a master employing a servant impliedly 
engages with him that the' place in which he is to 
work and the tools or machinery with which he is 
to work, or by which he has been surrounded, shall 
be reasonably safe. It is the master who is to pro¬ 
vide the place, and the tools and the machinery, and 
when he employs one to enter into his service, he 
impliedly says to him that there is no danger in the 
place, the tools and the machinery than such as is ob¬ 
vious and necessary. Of course some places of 
work, and some kinds of machinery are more dan¬ 
gerous than others, but that is something which in¬ 
heres in the thing itself, which is a matter of neces¬ 
sity and cannot be obviated. But within such limits, 
the master who provides the place, the tools and the 
machinery, owes a positive duty to his employee in 
respect thereto. That positive duty does not go to 
the extent of a guarantee of safety, but it does re¬ 
quire that reasonable precautions be taken to secure 
safety, and it matters not to the employee by whom 
that safety is secured, or the reasonable precautions 
therefor taken. He has a right to look to the mas* 
ter for the discharge of that duty, and if the master, 
instead of discharging it himself sees fit to have it 
attended to by others, that does not change the meas¬ 
ure of obligation to the employee, or the latter’s right 
to insist that reasonable precautions shall be taken 
to secure safety in these respects. Therefore it will 
tie seen that the question turns rather on the char¬ 
acter of the act, than on the relation of the employ¬ 
ees to each other. If the act is one done in the dis¬ 
charge of some positive duty of the master to the 
servant, then negligence in the act is the negligence 



hf. the n ? Ster ; l)ut if be not one in the discharge of 
h.s positive duty, then there should be son^ Lr- 

Shdd"Sffi therefon" rt ° f ^ emp, ° yer «« he 

While, generally speaking, all those who enter into a 

eaZo n ih niP lr Vnient bCar thC relat, '° n ° f feI,ow servants 
the U ! ' er ’ >et am ° ng * he esta bhshed exceptions to 
general rule as to the non-liability of the common em¬ 
ployer to one employee for the negligence of a co-employee 
ie same service, is one which arises from the obligation 

d! ,7 “ " 0t *° eXP ° Se * he Servant ’ when conducting 
e master s business, to perils or hazards against which he 

may be guarded by proper diligence upon the part of the 
master. v 

Hough v. Ry„ too U. S„ 213. 

Ry. v. McDaniels, 107 U. S., 454 4C0 
Gardner v. Ry„ r 5 o U. S„ 349 359 
Mather v. Rillston, 156 U. S., 391. 

376 meS V ' Ge ° rgetown Gas - Co - 3 App. D. C„ 369, 
^Staubley v. Power Co., 21 App. D. C., 160, 164- 

So, here, appellee was removing this building. He knew 
this large, top-heavy door had to be taken down. He knew 
or should have known, it was a dangerous object to be re¬ 
moved without appliances. It was his duty to provide those 
appliances in order that the place where the men had to take 
down this door might be reasonably safe for that purpose. 
Just as it is always the master’s duty to properly provide 
against special objects of danger, whether they exist under¬ 
ground or overhead. Appellee didn’t. Neither was any 
warning given. That was his negligence. It wasn’t much 
that was asked of him; not much that the law expected of 
him; yet it would have saved a human life. 


It is not sufficient, either, that the master employed a su¬ 
perintendent or foreman and thus endeavored to relieve 
himself of all personal responsibility; even though there be 

no proof to point out the incompetency of such superin¬ 
tendent or foreman. 

The duty to furnish a reasonably safe place is an abso¬ 
lute. positive, personal and continuing one, and the risk 
the servant assumes of the negligence of his fellow servants 
does not contemplate the assumption of the master’s negli- 
gence in failing in its performance. 

Fastened by the law upon the master, his the duty, for a 
breach of which he is held strictly accountable. This duty 
is inalienable and non-assignable, and if there be any negli- 
gence, it is immaterial whether such negligence be his own, 
or that of his servant; as such servant, no matter what his 

grade or position in the master’s service, is the alter ego of 
the master himself. 

So held the court in Railway v. Holmes, 202 U. S., 438, 
44 1 (overruling the Dixon case in 194 U. S.), when de¬ 
termining that the negligence of a train dispatcher, caus¬ 
ing a collision, was the master’s negligence, and not that of 
a fellow servant. 


Ry. v. Herbert, 116 U. S., 642, 647. 648. 

Gardner v. Ry., 150 U. S., 349, 359. 

In Railway \. Holmes, supra , Mr. Justice McKenna said: 

T here is no ground!’ ” it is insisted, “ ‘either 
upon reason or authority for holding that a princi¬ 
pal is bound to stand over his servants to enforce 
proper and sufficient orders once given to them.’ ” 

1 here is an instant answer to the contention. In¬ 
stead of according with principle and authority, it 
is opposed to both. It contradicts a concession else¬ 
where made in the argument, that it is the duty of 
a railroad company to promulgate adequate rules 
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?n d t£ 8 $ ,latk>nS f ° r . the safe *y of employees engaged 
he dangerous duty of operating trains, and at 

IH?the e d^t Ph f° rderS f ° r * he movements of ‘rains, 
it is the duty of a master to furnish safe places to 

rh? e rk H In 3nd Sa / e . ,nstruments to work with! and of 
this there need be no discussion. The duty is a 

continuing one and must be exercised whcnJer cir¬ 
cumstances demand it. * * * But someth^ 

may occur to one of the trains, with or without 
fault of anybody, which may endanger the other 

against it™" d ' Spatcher know h and not guard 

A negative answer would be revolting 

vam r ter u mUSt fl T ni ^ h a . safe P' ace for I*'* ser- 
of tlip an( l the risk the servant assumes 

le ghgence of a fellow-servant, does not 
exempt from that duty.” 

Mr. Justice Brewer in McCabe & Steen Co. v. Wilson. 
209 . S„ 275, 280, held that a fireman on an engine of a 

construction train was not a fellow-servant of the foreman 

of a gang constructing a nearby bridge, which fell and 
caused the accident. 


“It is the duty of the employer,” said he, “to pro¬ 
vide a suitable and safe place for the employee! to 

bihtv in™ they i a i re n0t char?ed with an y responsi- 
bihty in regard thereto; and while the employer is 

relieved if he does everything that prudence re¬ 
quires in that respect, it is largely a question of fact.” 

Inese latter employees (speaking of the 
men working on the bridge) represented the prin¬ 
cipal in an entirely different line of employment 
from that in which the plaintiff was engaged, were 
discharging a positive duty of the master to provide 
a safe and suitable place and structures in and upon 
which its employees were to do their work—Ry v . 
O Bnen, 161 U. S., 451, and cases cited in the 
opinion and in discharging that positive duty they 









and not he were the representatives of the defend¬ 
ant. Their action, so far as that work was con¬ 
cerned, was the action of the defendant . 99 

In Kreigh v. Westinghouse & Co., 214 U. S., 249, a 
foreman bricklayer while at work upon the wall of a build¬ 
ing, was knocked from his position and injured by the neg¬ 
ligent handling of a swinging bucket attached to a derrick 
bv a boom and guy ropes, and it was held: 

“It is the duty of the master to use reasonable 
diligence in providing a safe place for his employees 
to work in and to carry on his business; and the em¬ 
ployee may, in the absence of notice to the contrary, 
assume that the master will use reasonable care in 
furnishing appliances for carrying on the business. 

“The duty of the master to provide safe place and 
appliances for his employees is a continuing one, and 
must be exercised whenever circumstances demand 
it, and this applies where the workmen are engaged 
in work more or less dangerous, and it is only a 
matter of using due skill and care to make the place 
safe. There is no reason why an employee should 
be exposed to dangers unnecessary to the proper 
operation of the business of his employer. ” 

A very interesting as well as instructive case is that of 
Manuel v. The Mayor, etc., of City of Cumberland, which 
was decided by the Court of Appeals of Maryland, in June, 
1909. A sewer trench was being dug under the supervision 
of the foreman of the city sewer works, who was in turn 
under the street superintendent and city engineer. Plaintiff 
was a laborer, engaged with other workmen in digging this 
trench. The sides, unbraced and unsupported, caved in 
upon plaintiff, where a gas main (a dangerous object), was 
located close to the trench. The trial court, holding that the 
foreman was a fellow servant to plaintiff, and taking the 



case from the jury, was reversed on appeal; the appellate 
court saying that the vital question of the case was one of 
omission of a positive duty of the master, which could not 
be delegated so as to avoid liability for neglect. 

The theory upon which the court proceeded was that the 
defendant below, appellee above, knew or could have ap¬ 
prised himself of the location of this gas main, and it was 
incumbent upon him to so locate the whole course of the 
trench as that it would not be unsafe by reason of its 
method of construction, or its proximity to any object which 
might reasonably be expected to create special danger in 
the performance of the work. 

So in the case at bar; for it matters not whether it be con¬ 
structive work, or destructive work, that the master is car- 
rying on; whether it be building up or taking down. The 
duty to be exercised, relatively admeasured, is the same. 
Here, not only was the method used for taking that door 
, down, an improper and negligent one, but, as well, its very 
presence there served to mark the existence of a special 
danger which, unguarded against and unprovided for, was 

appellee’s negligence, personal to himself, which could not 
be delegated. 

In Staubley v. Power Co., 21 App. D. C., 160, 167, a 
laborer was ordered by his foreman, in conjunction with 
another man, to draw up a heavy piece of iron cable through 
a hole in the floor, to a narrow space behind the switch¬ 
board, without warning him of the dangers of the place. 
In attempting to obey this order, plaintiff was injured by 
coming in contact with a projecting iron lug, heavily 
charged with electricity. 

Mr. Justice Morris, after quoting from the Hough and 
Mather v. Rillston cases, supra , as well as from the case 01 
O’Connor v. Adams, reported in 120 Mass., at p. 427, held: 
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“Upon this record as now made it is very evident 
that there is testimony tending to show that the ap¬ 
pellant was sent by his foreman, the agent of the 
company, into a place of unusual danger without 
proper warning to him of his danger, and without 
proper precaution for his protection. Upon this 
record he was entitled to go to the jury; and we 
think that it was error, in view of the authorities 
cited, not to have permitted him to do so.” 

So in this case the appellant’s intestate was ordered by 
his foreman into a place of unusual danger, without any 
proper precaution for his protection, and without any warn¬ 
ing having been given him. 

After a very thorough review of the authorities on the 
fellow servant doctrine by Mr. Justice Robb, in Carter v. 
McDermott, 29 App. D. C., 145, where the question was 
whether the negligence of a conductor to equip his car with 
a lamp, duly supplied by the street railway company, where¬ 
by a collision resulted, and another co-servant was injured, 
was the continuing personal negligence of the railway com¬ 
pany, or the negligence merely of a fellow-servant, the 
Court said: 

“The duty of equipping its cars with such light 
is an imperative duty resting upon the company, 
and one which it cannot delegate so as to escape 
liability for injuries suffered by a servant by reason 
of the omission or neglect on the part of the agent 
or servant entrusted therewith.’’ 

Even conceding that foreman Dougherty’s negligence con¬ 
curred with that of appellee’s when he ordered these men to 
take down that door, knowing, as he must have known, that 
it was almost certain death or injury he was sending them 
to: yet, appellee is none the less liable for his failure to fur¬ 
nish and provide such fit and proper appliances as would 
have made the place in which to take this door down rea- 
sonablv safe. 



Appellee’s negligence commenced, so to speak (when 
he planned to take that whole building down, for he then 
knew this door was there; knew that it was an object of 
special danger; knew that the time would come when it 
would have to be taken down, and yet never provided a 
reasonably safe way for its removal. This negligence con¬ 
tinued up to the time it caused the death of appellant’s in¬ 
testate. 

In Railway v. Cummings, ic6 U. S., 700, an engineer 
sustained injuries by reason of a collision with another train 
of the same company, and it was held: 

"That the trial court did not err in charging the 
jury that the company, if its negligence had a share 
in causing the injuries of the plaintiff, was liable 
notwithstanding the contributorv negligence of his 
fellow-servant.” 

Likewise was it said in Deserant v. Railway, 178 U. S., 
409, which was an action brought to recover damages for' 
an explosion in a mine: 

‘It is undoubtedly the master’s duty to furnish 
safe appliances and safe working places, and if the 
neglect of this duty concurs with that of the negli¬ 
gence of a fellow-servant, the master has been held 
to be liable.” 

Again in Railway Co. v. Lyon, 203 U. S., 465. a brake- 
man on a freight train lost his life on a spur track, which 
stopped at a trestle with a buffer at the end, not calculated 
to resist a car pushed by an engine, but only to stop one 
pushed by hand, or by the wind. The engineer in charge 
of the train operated his engine so as to push the cars 
against the buffer with such violence as to break the buffer 
away, and precipitate the brakeman down into the canon 
which was there, and it was held in this case that: 






‘‘Where the negligence of the master in not sup¬ 
plying proper appliances has a share in causing in¬ 
juries to an employee, the master is liable, notwith¬ 
standing the negligence of a fellow-servant, who 
may have contributed to the accident.” 

So, too, in Wilmington Mining Company v. Fulton, 205 
U. S., 60, 75, the same doctrine was upheld. In this case, 
the injury was caused by an explosion of mine gas. 

Mr. Justice White, who delivered the opinion, said: 

“Where two concurring causes contribute to an 
accident to an employee, the fact that the master is 
not responsible for one of them does not absolve 
him from liability for the other cause, for which he 
is responsible.” 

Similarly, in Kreigh v. Westinghouse & Co., supra, it 
was held: 

“That where the negligence of the master in fail- 
ing to provide and maintain a safe place contributes 
to the injury of the employee, the master is liable 
notwithstanding the concurring negligence of those 
performing the work.” 

This court in Standard Oil Co. v.. Brown, 31 App. D. C., 
37 1 * where a similar question was raised on facts that 
showed a fellow servant of Brown negligently threw a bale 
of straw from the loft where it was stored through an open¬ 
ing in the floor on top of Brown, whose duties called him 
underneath this opening, said: 

“Plaintiff was not injured as the result of a single 
breach of duty on the part of his fellow servant 
Coleman. For nine years Coleman had been in the 


employ of defendant, and for most of the time had 
been engaged in the work he was doing at the time 
plaintiff was injured. ,, * * * 

Defendant, if guilty of permitting a dangerous 
condition to exist in its barn, cannot relieve itself 
from responsibility by hiding behind the negligence 
of Coleman. The negligence of a fellow servant 
will not relieve the defendant from liability where 
there is evidence from which the jury could find that 
the defendant was guilty of negligence and that its 
negligence contributed to the injury.” 

Likewise in this case, appellee knowing this door had to 
be taken down, permitted this dangerous condition to con¬ 
tinue, without supplying and providing proper appliances 
for its removal with reasonable safety to those actually en¬ 
gaged in the work. 

As the test must always be whether the negligent act or 
omission was in discharge of the master's or servant’s duty, 
it is plain to see in this case—the negligent act or omission 
complained of being the failure to provide proper appli¬ 
ances for the taking down of this door, so that the place 
thereabouts would have been made reasonably safe—that 
it was appellee’s fault, his negligence, rather than that of 
his foreman Dougherty. Dougherty merely called into ac¬ 
tivity the inherent danger that had existed with appellee s 
knowledge sufficiently long to have enabled him to property 
provide and guard against it. 

While, of course, the master is never liable when furnish¬ 
ing originally fit and proper place and appliances for use, 
they afterwards become unfit, through the transitory and 
momentary negligence of the servant. Then there is no 
personal wrong done by the master; nothing left undone 
by him that he should have done in the exercise of ordinary 
prudence and care. It is the negligence of the instant, mark¬ 
ing, as it does, the independent and improper act of the serv- 
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ant, rather than anything the master could properly have 
guarded against. 

Such is not this case. 

Ample the time and opportunity for appellee to have pro¬ 
vided proper and fit appliances for the taking down of this 
door. 

It was his duty to provide the place, and when he fur¬ 
nished it, and it was put to its intended use, and killed ap¬ 
pellant’s intestate because he had not provided these ap¬ 
pliances; therein was appellee at fault; therein was he negli¬ 
gent. 

Apropos, and in conclusion of a discussion which has 
unduly lengthened itself out, reference is again made to the 
latest utterance of the Supreme Court of the United States 
in the Kreigh v. Westinghouse & Co. case, supra. Here a 
foreman bricklayer was knocked from where he was at work 
on a wall by the improper handling of a swinging bucket at¬ 
tached to a derrick. Clearly the act and negligence of a 
fellow-servant, if the derrick and its adjuncts had been fur¬ 
nished reasonably safe. But it had not been, for there was 
evidence tending to show that “the proper construction and 
management of such a derrick required that its boom should 
lie rigged with two guy ropes instead of one, or that the 
mast should lie provided with a lever by means of which 
the men in control could safely operate the boom.” 

Said the court: 

* * * “In view of the testimony referred to we 

- think it was a question for the jury to determine 
whether the character of the derrick furnished by the 
master discharged his obligation to furnish ’ and 
maintain for the plaintiff and his associates a rea¬ 
sonably safe place in which to labor.” 



Furthermore, it was held: 

“\\ here workmen are engaged in a business, more 
or less dangerous, it is the duty of the master to ex¬ 
ercise reasonable care for the safety of all his em¬ 
ployees, and not to expose them to the danger of 
being hurt or injured by the use of a dangerous ap¬ 
pliance or unsafe place to work, where it is only a 
matter of using due skill and care to make the place 
and appliances safe. There is no reason why an 
employee should be exposed to dangers unnecessary 
to the proper operation of the business of his em¬ 
ployer, and the duty of providing a reasonably safe 
place for the carrying on of the work is a continu¬ 
ing one, and is discharged only when the master 
furnishes and maintains a place of that character/’ 

From the above review of the facts and law in the case 
at bar, it is clear there was no assumption of risk by ap¬ 
pellant, as a matter of law j neither is the fellow-servant 
doctrine properly applicable to it as a matter of law. 

It is accordingly urged that the judgment of the lower 
court should be reversed, and this case remanded for a new 
trial. 

E. N. Hopeweu,, 

Leonard J. Mather, 

Attorneys for Appellant. 




Samuel Maddox, 

H. Prescott Gatlby, 
Attorneys for Appellee. 
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Statement of the Case. 

This is an appeal from a judgment predicated of a ruling 
of the trial court directing a verdict in favor of appellee, in 
a suit brought by apjiellant to recover damages for the death 

of one Charles P. Anderson, caused by the alleged negligence 
of appellee. 

On the 29th day of June, 1006, the appellee was engaged 
in tearing down an old building in Georgetown. Appellant 
was one of the men employed in doing the work. 

The building had been torn down as far as the first floor, 
and the floor was all clear of obstructions and rubbish (R., 
j). 9). There remained standing, however, a door frame, 
and it was while this door frame was being taken dow r n that 
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it fell upon Anderson and killed him. A man named 
Dougherty was foreman of the work. The only order that 
he gave with respect to taking down the door frame was, 
“men, come up here and get hold of this‘door and take it 
down.” He didn’t say any particular number of men, but 
just said, “go up there and take it down” (R., p. 0). 

There were seven or eight men engaged in the work, some 
on either side of the door frame, and two other men pried 
the door out of the sockets in which it rested. Anderson 
u'om in the middle of the door, and then "ere going to pull 
the door over towards him (R., p. 9). 

^ l ,en the Dvo men pried the door loose the other men let 
go, and it fell over, striking Anderson, and death resulted 
from the injuries he received. 


Anderson had worked for the appellant a long time (R., 
p. 7), and the record shows he had been at work on this 
building at least four days before the accident happened 
(R., p. 10). 

1 here is not a word of evidence in the record to show that 
Anderson assumed the dangerous position that he did by 
reason of any directions given him. It was his own volun¬ 
tary act. Nor is there the slightest evidence to show that 
the work was not being done in the usual and customary wav 
that such work is done. 


ARGUMENT. 

The ruling of the trial court in directing a verdict 
in favor of the defendant was correct. 

First. There was no evidence to show.that the work uhis 
not being done in the usual and customary way. 

The negligence charged in the first count of the declara¬ 
tion is that appellee “was negligent in that he failed to pro¬ 
vide a reasonably fit, proper and safe place for his employees 
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to work,’ and in the second count that “he was negligent in 
that he failed to furnish reasonably fit and proper ma¬ 
chinery, reasonably adequate and sufficient tackle or imple¬ 
ments, or a reasonably safe and proper number of men for 
the removal of said door frame.” These are the only claims 
id negligence made, and there was no evidence offered in 
support of either of them. 


The testimony showed that the house had been torn down 
a tar as (he first floor, and that the floor was clear of all 
obstructions and rubbish; so that as far as the place itself 
"as concerned it was “a reasonably fit, proper and safe place” 
for the men to work. 


Armour vs. Hahn, 111 U. S., 313, 318. 


In I act it was the only place where the work could be done. 
There was no evidence offered to show that machinery, 
tackle, or implements are generally used in taking down a 
door frame such as is described in the record or that the 
work was not being done in the usual and customary way. 

In the absence of such evidence there could be no inference 
of negligence. 

The master is only bound to use such appliances and 

devices as are commonly used by others engaged in the same 
business. 

Ball vs. United States Express Co., 32 App D C 
177-182. ' *’ 


This court in Asphalt Company vs. Mackey, 15 App. 

I). C., 410, clearly states the rule: 

Absolute safety is unattainable, and employers 
are not insurers. They are liable for the conse¬ 
quences, not of danger, but of negligence; and the 
unbending test of negligence in methods, machinery 
and appliances is the ordinary usage of business. 
ao man is held by law to a higher degree of skill 
than the fair average of his profession or trade, and 
the standard of due care is the conduct of the average 



prudent man. The test of negligence in employers 
is the same, and however strongly they may be con¬ 
vinced that there is a better or less dangerous way, 
no jury’ can be permitted to say that the usual and 
ordinary way, commonly adopted by those in the 
same business, is a negligent way, for which liability 
shall be imposed. Juries must necessarily determine 
the responsibility of individual conduct, but they 
cannot be allowed to set up a standard which shall, 
in effect, dictate the customs or control the business 
of the community.” 

And where appliances and instrumentalities are furnished, 
to hold the master responsible, a servant must show that the 
appliances and instrumentalities so furnished were defective. 
A defect cannot he inferred from the mere fact of injury, 
but there must be some substantive proof of the negligence. 
Schneider vs. American Bridge Company, 31 App. 
D. C., 420, 427. 

Asphalt Company vs. Mackey, supra. 


Second. The risk’ incident to the work' heiny done by An¬ 
derson was assumed by him when he accepted the employ¬ 
ment. 


“It is an elemental principle that an employee, 
when he enters into service, agrees to assume all risks 
ordinarily incident to his employment; and, if he is 
of mature years, experienced in the business under¬ 
taken, and knows what instrumentalities are to be 
used by him, he contracts that he will assume the 
risks incident to using that class of instrumentality, 
as well as any other risk incident to the business; and, 
if the master uses proper care in providing the kind 
contemplated, the employee cannot complain, al¬ 
though some other kind might have been less dan¬ 
gerous; his contract hushes his complaint, regardless 
of the employer’s negligence.” 

Railway Company vs. Davis, 54 Ark., 394; 


See also— 

Sullivan vs. India Mnfg. Co., 113 Mass., 398. 


A servant 

“assumes not only all the risks incident to such em¬ 
ployment but all dangers which are obvious and ap¬ 
parent * t * * If he voluntarily enters in, or 

continues in, the service without objection or com¬ 
plaint, having knowledge or the means of knowing 
the dangers involved, he is deemed to assume the risk, 
and to waive any claim for damages against the 
master in case of personal injury to him.” 

Crown vs. Orr, 140 N. Y., 450. 

.The burden is on the plaintiff to establish negligence of 
the master and his own care. The presumption is that the 
master discharged his duty, and this presumption must be 
fairl\ o\ercome by proof of his personal fault or negligence. 
McMillan vs. Saratoga, <&e., Co., 20 Barb., 440. 

The master is not responsible for an accident hap¬ 
pening in the course of his service unless the master 
knew that it exposed the servant to peculiar danger 
and the servant did not.” 

Id., 454. 

If a servant with knowledge of the circumstances 
under which the employer carries on his business, 
choses to accept the employment, or continue 
in it, he assumes such risks incident to the discharge 
of his duties as are open and obvious. In such cases 
it is not a question whether the place prepared for 
him to occupy, and which he consents to accept, 
might, with reasonable care, have been made more 
safe. His assent dispenses with the performance on 
the part of the master of the duty to make it so.” 

Wood vs. Heiges, 83 Md., 257. 

“Obvious imperfections in methods or machinery, 
existing at the time of the employment, cannot be 
made the basis of a liability in favor of an employee 
who suffers an injury in the course of his employ¬ 
ment, for the reason that the employer has the right 
to have and use imperfect methods and tools and to 
ask others to enter his employ to aid him in such use 





and that in so doing he does not undertake to insure 
the employee.” 

Ragon vs. Toledo, &c., Co., 97 Mich., 265. 

See also— 

Carrigan vs. Washburn, &e.. Co., 170 Mass., 279. 

It is not the duty of a master to warn his servant *of ap¬ 
parent dangers. He should look for himself and see that 
which requires no special skill or knowledge to detect. 

‘‘The intervenor was no boy, placed by the em¬ 
ployer in a position of undisclosed danger, but a ma¬ 
ture man, doing the ordinary work which he had 
engaged to do, and whose risks in this respect were 
obvious to every one. Under those circumstances lie 
assumed the risk of such an accident as this, and no 
negligence can be imputed to the employer.” 

Kohn vs. McNulta, 147 U. S., 238. 

A servant 

“cannot l>c said not to consent to the thing which he 
himself is doing. And examples might he indefi¬ 
nitely multiplied where the essential cause of the risk 
is the act of the complaining plaintiff himself and 
where therefore the application of the maxim ‘Vo¬ 
lenti non fit injurin' is completely justified.” 

Lord Ilalisburv in Smith rs. Raker, 60 L. J. 
Q. B. N. S., 683. 

Third. The death of Anderson tens due entirely to his 
voluntary art in placiny himself in a position of danger . 

Let us briefly at this point consider the evidence as shown 
by the record. This house had been torn down as far as the 
first floor, which was perfectly clear of obstructions. The 
only remaining thing left standing was this door frame. 
There was nothing hidden about it, no concealed danger, 
but. on the contrary, it was clearly visible to every one. 

The men employed were told to take it down. Nine of 



them undertook the work, several of them placing them¬ 
selves on each side, two, with short crowbars, undertaking 
to prv the door out of the sockets in which it rested, while 
Anderson placed himself “in the middle of the door, and 
I icy were going to pull the door over towards him” (R., 
I>. 9). There is no evidence to show lie was told to take the 
position he did and, in the absence of such evidence, it must 
be assumed he acted voluntarily and of his own motion. 
Me must necessarily have known that his position was a 
' angerous one, and that if, for any reason, the door fell he 
would be injured. Having thus voluntarily placed himself 
m this dangerous position, and the injuries received being 
consequent ujion that act, no right of recovery exists. 

"It is undoubtedly the law that an employe is 
guilty of contributory negligence, which will defeat 
Ins right to recover for injuries sustained in the course 
° h Jf en 'Pl°yment, where such injuries substantially 
resulted from dangers so obvious and threatening 
that a reasonably prudent man, under similar cir¬ 
cumstances would have avoided them, if in his power 
to do so. lie will be doomed, in such case, to have 
assumed the risks involved in such heedless exposure 
of himself to danger.” 1 

Kane vs. Northern Central Rv., 128 U S 
91-94. J 

That no right of recover?’ exists in this case has, we sub¬ 
mit, been conclusively determined by this court. 

In 

Sardo v*. Moreland, 17 App. D. C., 219, 

it appeared that appellees were dealers in game in the Center 
Market in this city,andappellantwas in their employ. There 
was a slaughtered deer lying on the floor of the aisle near the 
game stalls, which was in the way. Moreland, one of the 
appellees, stated that he would have it removed. Later one 
of the appellees suggested to get a rope and hoist the deer 
to the ceiling above the stalls. One Carter got the rope, which 
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subsequently proved to be old and frayed. The rope was 
run through the holes in the iron lattice work at the top 
of one of the pillars near the top of the market house. It 
seems there was an iron hook attached to the pillar, which 
had been used on former occasions for hoisting deer by means 
of a rope thrown around it. Whether the hook was in place 
at the time did not appear. While Carter and a man named 
Lipscomb were endeavoring to hoist the deer, one Heed and 
appellant Sardo went to their assistance. The suggestion or 
direction to do so came to Sardo from Heed, whose orders 
Sardo, at the time of his employment was told to obey. The 
words of the former to the latter were: ‘‘Come on, Joe, and 
help raise the deer at the game stand.” 

The rope caught in the lattice work, and after tugging 
at it in vain lor a time, Heed got on a barrel and Sardo fol¬ 
lowed him; and they again tugged at the rope, while Lips¬ 
comb and Carter sought to boost the deer with their shoulders 
from beneath. They were able to hoist the deer only about 
three or four feet. Then Sardo said to Reed that he was 
going to swing off the barrel and throw his entire weight 
upon the rope, which he did. In a moment the rope broke, 
and Sardo was precipitated to the floor and injured. 

The court, at page 226, says: 


Hut e\ en if we assume that there was actual negli¬ 
gence on the part of Moreland, and that he had ex¬ 
pressly authorized and directed the use of a rotten 
lope on this occasion, and that he had expresslv au¬ 
thorized and directed it to be run through the inter¬ 
stices of the lattice work, it is still very plain that the 
accident which occurred to the appellant was the 
dnect result of his own thoughtless, and improvident, 
although well-meant, action. No one directed the ap¬ 
pellant to get on the barrel, in order the better to 
pull the rope; no one directed him to swing off from 
the barrel at the end of the roj>e and therebv to add 
the weight of his body to the force which was exerted 
in order to raise the deer. That was undoubtedly a 
dangerous proceeding, which he would not have been 
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justified in pursuing even at the direct and positive 
command of Moreland (Railroad Company vs. Jones, 
95 U. S., 439). But, so far as the record shows, there 
was no suggestion from any one that he should do 
this thing. It was his own voluntary act to do it. 
Had he remained upon the floor, or even upon the 
barrel, tugging at the rope, even though the rope had 
l>een broken in the effort, it is very clear that the acci¬ 
dent would not have occurred, or at all events would 
not have occurred in the manner and to the extent 
to which it did occur. To the appellant’s own action, 
therefore, must he attributed the injury which he re¬ 
ceived and not to any negligence on the part of the 
employers. 

We think there was nothing in this cause to he 
submitted to a jury; and we are of the opinion that 
the trial court was entirely right in directing a ver¬ 
dict for the appellees.” 

In 

Hayzel vs. Railway Company, 19 App. D. C., 359, 

it appeared that appellant was employed as a conductor by 
appellee. On the evening when the accident occurred appel¬ 
lant, as conductor, was in charge of a car with one Brown as 
motorman. When the car reached Ninth street and New 
\ork avenue, as it was making a trip westward, the lights 
on the car became extinguished, and it was found impossible 
to light them again, and the remainder of the trip was ac¬ 
complished without lights. The motorman refused to make 
the return trip without a headlight, and so, when the next 
car came up to the station in the street at the west end of 
New York avenue, the appellant sought to have his car. No. 
10, connected with it, and so to be taken back to the barn 
at the other end of the line. Two futile attempts were made 
to effect the connection. The appellant then noticed that 
the drawheads of the two cars were not on a level, and sup¬ 
posing this to be the cause of their failure to connect, went 
between the two cars, and, holding the two drawheads on a 
level, directed the motorman of the second car to bring that 


ear nearer so that the drawheads might connect. But there 
was again failure. The drawhead of the second car shot out 
towards the plaintiff, and his arm was caught between the 
bumpers, and rather severely injured. 

At the trial there was offered in evidence a rule of the 
company providing: 

“When a car is blocked on the road from any cause 
whatever, it is the imperative duty of the conductor 
to leave his car instantly, and bv everv means in his 
power to help get the cars in motion with as little 
delay as possible: and as soon as the obstruction is 
removed, to get on his car at once; the gripman must 
remain in charge of the cars at all times.” 

In affirming the ruling of the trial court directing a ver¬ 
dict for the company, this court says, pages 371, 373: 

“The rule of the company, which required the 
conductor of a car to use ‘every means in his power 
to help to get the car in motion’ when it had been 
blocked, did not require him to put himself in a 
position of danger for that purpose. Tf it were to he 
construed that such was the requirement, it would 
also have to be held that by assuming the em¬ 
ployment that plaintiff also undertook the risk. 
Whether he was warned of his danger in attempting 
to go between the cars, which was testified to by the 
two motonnen and the conductor of the other car. 
and which was denied by himself, thereby raising a 
question of fact, which, if it stood alone, might prop¬ 
erly been left to tin* jury to determine, is of no con¬ 
sequence, since, under the ordinary rules of conduct 
that govern reasonably prudent men. and by the ac¬ 
tion of the two cars in the first attempt to couple them, 
he must have known that there was danger in 
going between them in the manner in which the 
plaintiff did. and for the purpose for which he went.” 

******* 

“We fail to find in the record any evidence of negli¬ 
gence on the part of the defendant company. The 
act of the plaintiff, although well meant and in- 


. plied by a zeal to do his duty, was not the dictate of 
due caution on his part ; and to his want of care and 
piudence the unfortunate accident must be attributed 

!, hn!!L°! ,l ,'" 0n therc ", ils ,mthin « »< the case to lie 
su nntte.1 to a jury; and we think that the trial court, 

m ino an!) ° f r he , ! ? unc opinion, was correct in so 
ruling and in directing a verdict for the defendant.” 

l onrlh. The negligence, if ang tea* established, was the 
neghgenec of the fellow-servants of appellant. 

I nder the evidence offered there can be no doubt as to the 
cause of the falling of the door. 

Two men undertook with crowbars to pry the door from 

M,, ' k0l r ,n " h «* i( As soon as it was pried loose 

the men having liohl of the door let go of it and it fell 

..ese are the simple facts. All of the men engage,1 in the 

'»ik of taking down this door were engaged in a common 
employment. 

It is not necessary to do more than state the rule of law 
with respect to the fellow-servant doctrine. 

The Supreme Court, in Northern Pacific It. R Co vs 
Herbert, 116 U. S., 642, 647, states it: 

I he general doctrine as to the exemption of an 

caused'*hv f ih"‘ ia r li,y for in i uries a servant, 
taused by the negligence of a fellow-servant in a 

<0 "Vim n cn, Ployment, is well settled. 

VY hen several persons are thus employed, there is 

ecessanly incident to the service of each the risk 

that the others may fail in that care and vigilance 

which are essential to his safety. I„ undertaking the 

service he assumes^that risk, and, if he should suffer 

mi™ 1 '' ec<n ; er his employer. He is supposed 
to have taken it into consideration when he arranger 1 
for h!s compensation. As we said on a former occa- 
. lon: He cannot in reason complain if he suffers 
from a risk which he has voluntarily assumed, and 
for the assumption of which he is paid.’ Chicago 
oqo 1 , 1 , waukee Rallroa d Co- vs. Ross, 112 U. S. 377 

OOo. ’ } 
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There can be no difficulty in applying this rule to th< 
facts in this ease. 

We respectfully submit that there is no error in the judg¬ 
ment appealed from, and it should therefore be affirmed. 
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